
 
APRIL 22, 2022  
  
  

CRIMINAL  
  

FIRST DEPARTMENT  

  

People v Patterson | April 21, 2022  
FST | FRYE  
The defendant appealed from a judgment of New York County Supreme Court, convicting 
him of 2nd degree CPW. The First Department held the appeal in abeyance and remitted. 
The motion court should have granted the defense request for a Frye hearing on the 
Forensic Statistical Tool (FST) for DNA evidence. The factors cited by the People—
including the removal of barriers to access the FST and its use by defense attorneys—
were insufficient to show consensus in the scientific community as to the methodology’s 
reliability. The error was not harmless, given the significance of the DNA evidence derived 
from use of the FST. The Legal Aid Society of NYC (Tomoeh Murakami Tse, of counsel) 
represented the appellant. 
People v Patterson (2022 NY Slip Op 02637) (nycourts.gov)   
 

SECOND DEPARTMENT  

  

People v Cortes | April 20, 2022  
FOR CAUSE | IMPLIED BIAS  
The defendant appealed from a judgment of Queens County Supreme Court, convicting 
him of 1st degree criminal contempt and another crime. The Second Department reversed. 
Supreme Court erred in denying the defense for-cause challenge to a prospective juror 
who had a relationship that was likely to preclude her from rendering an impartial verdict. 
See CPL 270.20 (1) (c). During jury selection, the panelist informed the trial court that she 
was presently working as an ADA at the Queens County DA’s Office—the very agency 
prosecuting the defendant. This “implied bias” mandated exclusion. See People v Furey, 
18 NY3d 284. Given the defendant’s challenge for cause and ensuing exhaustion of all 
peremptory challenges, the error required reversal and a new trial. Appellate Advocates 
(Alice Cullina, of counsel) represented the appellant.  
People v Cortes (2022 NY Slip Op 02561) (nycourts.gov)  
  

 

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnycourts.gov%2Freporter%2F3dseries%2F2022%2F2022_02637.htm&data=05%7C01%7Ccynthia.feathers%40ils.ny.gov%7Cccf0b7161c5046b2bf1108da248390d3%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C637862446640870076%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000%7C%7C%7C&sdata=WwMGNh3PgtirCHKbza4wOHu6uI8VOwfWomo7rAACrio%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnycourts.gov%2Freporter%2F3dseries%2F2022%2F2022_02561.htm&data=05%7C01%7Ccynthia.feathers%40ils.ny.gov%7Cccf0b7161c5046b2bf1108da248390d3%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C637862446640870076%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000%7C%7C%7C&sdata=TTLhl5I%2F%2FBBrORExGmpn5crohwQLy9Ibxotg0NBEmRA%3D&reserved=0


People v Thompson | April 20, 2022  
JURY CHARGE | LESSER INCLUDED | COUNSEL’S DECISION  
The defendant appealed from a judgment of Westchester County Court, convicting him 
of 2nd degree murder and another crime. The Second Department affirmed, rejecting the 
argument that the defendant received ineffective assistance when counsel deferred to his 
wishes in declining to seek a jury charge on the lesser included offense of 1st degree 
manslaughter. The decision regarding whether to request such an instruction was indeed 
a matter of strategy that ultimately rested with defense counsel. See People v Colville, 20 
NY3d 20. However, counsel’s exchange with the trial court was ambiguous as to her 
reasoning for declining to request the charge. Thus, the defendant’s contention was 
based in part on matters outside the record, and a CPL 440.10 motion was the proper 
vehicle for reviewing the claim in its entirety.  
People v Thompson (2022 NY Slip Op 02565) (nycourts.gov)  
  

THIRD DEPARTMENT  

  

People v Heiserman | April 21, 2022  
JURY CHARGE | JUSTIFICATION | REVERSAL  
The defendant appealed from a Franklin County Court judgment, convicting him of 2nd 
degree assault, upon a jury verdict. The Third Department reversed and ordered a new 
trial. County Court erred in denying the defendant’s request for a jury charge on the 
defense of justification. While being processed at jail for harassment, the defendant was 
ordered to take off his shoes and wear footwear provided by the jail. He refused, was 
pepper sprayed in the face, and struck a police sergeant. There was a reasonable view 
of the evidence that police used excessive force and that the defendant’s acts were 
justified. Two justices dissented. G. Scott Walling represented the appellant.  
People v Heiserman (2022 NY Slip Op 02588) (nycourts.gov)  
  

People v Sykes | April 21, 2022  
PLEA | VOLUNTARY  
The defendant appealed from a Clinton County Court judgment, convicting him of multiple 
crimes, upon his plea of guilty. The Third Department modified. The crimes of conviction 
were committed through a single act. Thus, once a fine was imposed upon the 1st degree 
burglary conviction, County Court erred in also ordering separate fines for each of the 
remaining crimes. The defendant challenged the voluntariness of his plea based on 
counsel’s alleged failure to turn over supporting depositions by two police detectives, 
which indicated that the victims identified someone else as the likely perpetrator. 
However, such claim was unpreserved for review, given the absence of an appropriate 
post-allocution motion. The defendant’s generalized statements at the time of sentencing 
were insufficient to trigger the exception to the preservation requirement. The reviewing 
court also rejected the defendant’s argument regarding the denial of his request for new 
counsel at sentencing. Counsel may be said to take a position adverse to his client by 
stating that a motion lacks merit. At County Court’s behest, this defense counsel outlined 
the course of his representation. But counsel did not create an actual conflict in that he 
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did not affirmatively state that the request for new counsel lacked a factual or legal basis. 
Edward Graves represented the appellant.  
People v Sykes (2022 NY Slip Op 02586) (nycourts.gov)  
  

People v Lende | April 21, 2022  
SUPPRESSION | FORFEITED  
The defendant appealed from a Schoharie County Court judgment, convicting him of 1st 
degree criminal possession of marihuana, upon his plea of guilty. The Third Department 
affirmed. As to the defendant’s suppression arguments, an order finally denying a motion 
to suppress evidence may be reviewed upon an appeal from an ensuing judgment of 
conviction, even where the judgment was entered upon a plea of guilty. See CPL 710.70 
(2). However, such review was precluded here because of the defendant’s guilty plea 
before a suppression decision was rendered and because of the unchallenged waiver of 
the right to appeal.  
People v Lende (2022 NY Slip Op 02581) (nycourts.gov)   
  

People v Slivienski | April 21, 2022  
RIGHT TO SILENCE | HARMLESS ERROR  
The defendant appealed from a judgment of Albany County Supreme Court, convicting 
him of 2nd degree murder and another crime, upon a jury verdict. The Third Department 
affirmed. Supreme Court erred in denying the defendant’s motion to suppress his 
statements to police. Upon arrest, the defendant was advised of his Miranda rights and 
waived them. Upon arriving at the police station, however, he twice stated, “I do not want 
to talk anymore.” Thus, he invoked his right to remain silent. Police violated that right 
when, mere minutes later and without further Miranda warnings, they continued to 
interrogate him. However, given the overwhelming proof of guilt, as well as the fact that 
most of the defendant’s statements were exculpatory, there was no reasonable possibility 
that the error might have contributed to the conviction. The appellate court also rejected 
the defendant’s argument that the search warrant served on TextNow seeking his cell 
phone records was unlawful. He argued that he sought to preserve his identity as private 
by choosing TextNow, rather than an ordinary texting service. Any subjective expectation 
of privacy was not objectively reasonable.  
People v Slivienski (2022 NY Slip Op 02584) (nycourts.gov)  
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FAMILY  
  

SECOND DEPARTMENT  

  

Pescales v OCFS | April 20, 2022  
MALTREATMENT | CONFIRMED  
In an Article 78 proceeding, the petitioner appealed from an OCFS determination denying 
his application to amend and seal an indicated report maintained by State Central 
Register of Child Abuse and Maltreatment. The Second Department confirmed the 
determination. The instant report was based on an incident in which the petitioner 
allegedly hit his wife in the presence of their children. ACS investigated and found the 
report indicated. The determination was supported by substantial evidence presented at 
the fair hearing, including the petitioner’s hearing testimony and progress notes from the 
OCFS investigation. Moreover, the dismissal of criminal charges against the petitioner 
did not have res judicata effect with respect to the administrative proceeding.  
Matter of Pescales v New York State Off. of Children & Family Servs. (2022 NY Slip Op 
02546) (nycourts.gov)  
  

Corcoran v Liebowitz | April 20, 2022  
CUSTODY | MODIFIED  
The father appealed from a custody order issued by Westchester County Family Court. 
The Second Department modified. A stipulation of settlement incorporated in the divorce 
judgment provided for joint custody. An ensuing order gave the mother sole physical 
custody. In the instant order, without holding a hearing, the lower court granted her 
application for sole legal custody and awarded the father unsupervised parental access 
with the  youngest child, once a month for five hours. The record suggested that the award 
to the mother served to punish the father, not benefit the children. Initially, Family Court 
had granted the mother only decision-making authority as to the youngest child’s 
education. But after the father called that decision “ridiculous,” the court made the legal 
custody award. The father’s disrespect for the court was not a proper basis to modify 
custody. Helen Greenberg represented the appellant.  
Matter of Corcoran v Liebowitz (2022 NY Slip Op 02542) (nycourts.gov) 
 

 

 
Cynthia Feathers 
Director, Appellate & Post-Conviction Representation 
New York State Office of Indigent Legal Services 
80 S Swan St, Ste 1147, Albany, NY 12210 | www.ils.ny.gov 
(518) 949-6131 | cynthia.feathers@ils.ny.gov | (she/her/hers) 
 
  
 

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnycourts.gov%2Freporter%2F3dseries%2F2022%2F2022_02546.htm&data=05%7C01%7Ccynthia.feathers%40ils.ny.gov%7Cccf0b7161c5046b2bf1108da248390d3%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C637862446641026296%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000%7C%7C%7C&sdata=35VAAfWbUxvm4apwzVXC8j0xLnDT2l5d3KvB%2BwvblXg%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnycourts.gov%2Freporter%2F3dseries%2F2022%2F2022_02546.htm&data=05%7C01%7Ccynthia.feathers%40ils.ny.gov%7Cccf0b7161c5046b2bf1108da248390d3%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C637862446641026296%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000%7C%7C%7C&sdata=35VAAfWbUxvm4apwzVXC8j0xLnDT2l5d3KvB%2BwvblXg%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnycourts.gov%2Freporter%2F3dseries%2F2022%2F2022_02542.htm&data=05%7C01%7Ccynthia.feathers%40ils.ny.gov%7Cccf0b7161c5046b2bf1108da248390d3%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C637862446641026296%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000%7C%7C%7C&sdata=3r3aO0F%2FgU1rNYTYDeb21Mn49L10u6EGPl1KWY6Ef0E%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.ils.ny.gov%2F&data=05%7C01%7Ccynthia.feathers%40ils.ny.gov%7Cccf0b7161c5046b2bf1108da248390d3%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C637862446641026296%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000%7C%7C%7C&sdata=uH1IUiGz9jLW8PAeej%2FoZn2vy6BoSuZbE013D4YVcnw%3D&reserved=0
mailto:cynthia.feathers@ils.ny.gov


 


